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102 LAW "AND LIFE OF ROME

introduce a stepmother over all ‘his children’.'* We hear of
persons who, having lived in concubinage, subsequently enter
into iustae nuptiae,’® and there is plenty in the Digest about legacy
to concubines. A large body of evidence is available on this
institution from tombstones, and it has been the object of more
than one study.2e One striking feature is the predominance of

~ concubinage between women of high status and men of a humbler
sort. Perhaps unhappy first marital experience and early widow-

hood are relevant here. To marry a man of low class for whom she
had a true affection might be impossible by the rules, or just
socially declassing, for a woman of high family; but the alterna-
tive was there. It has often been held that the frequency of
concubinage was forced upon Rome by Augustus” legislation
making it impossible for the senatorial order to contract a full
marriage with humiliores. But numerous cases have been shown
of concubinage between couples whom the Augustan rules
would not have debarred from full marriage.?* There are certainly
difficult problems of source-criticism in considering how far the
status was legally regulated. Thus, the ‘Opinions of Paulus’ give
a rule that a man cannot have a wife and a concubine simul-
taneously,>* but this must be post-classical. Not only do we hear
of a wife making her husband promise on pain of a money
penalty that he would not associate with a concubine during the
marriage,?3 but there are tombstones erected by men to wife and
concubine in situations where it is pretty certain that the women
exercised their respective functions concurrently.24 Again, at
some stage it seems to have been held that concubines, or some
concubines, could be prosecuted for adultery.>s And finally
there lurks ihe difficult question whether only such women
could be concubines who were sufficiently humble for relations
with them not to constitute stuprum. Some legal texts suggest
this, but the better view is that the lawyers were themselves
uncertain.26

Marriage, then, was a condition of fact dependent on the
intention of the parties. How did you prove that you were
married? Normally there would be the evidence of all those
ceremonics that are described in the books on ‘Daily Life in
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